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STATEMENT OF THE CASE
Nature Of The Case
Tommy Dale Cole appeals from the judgment of conviction entered upon the jury
verdict finding him guilty of two counts of aggravated assault and one count of
misdemeanor operating a vehicle without the owner's consent.

Statement Of Facts
The following testimony was presented by the state during Cole's jury trial:
Nicole Lowe's Testimony:
Nicole Lowe and Cole were married in 2005 and divorced in January of 2011.
(Tr., p.167, L. 14- p.168, L.15.) After their divorce, Nicole and Cole had an off and on
relationship, and prior to the night he pulled a gun on her (October 18, 2012), he had
not lived with her for a year and eight months. (Tr., p.168, L.16 - p.170, L.17.) At about
10:00 on the evening of October 18, 2012, Nicole drove her van to the Silver Dollar Bar
in Whitebird, where she met Sean Reid, a friend she had known for about 20 years.
(Tr., p.170, L.14- p.172, L.15.) Apart from the bartender, Bessie Cullin, Sean was the
only other person in the bar, and he and Nicole visited together and drank beer for
about an hour or an hour and a half. (Tr., p.172, L.9 - p.173, L.2.) Nicole noticed that
Cole drove by the bar several times in a little car owned by another man. (Tr., p.177,
L.18-p.178, L.2.)
Nicole and Sean left the bar at just after 11 :00 p.m., and Nicole went to the
driver's side door of her van. (Tr., p.173, Ls.2-25.) As Nicole opened the door to get
into her van, Cole, who had been waiting inside the back of her van, lunged forward with
a gun in Nicole's face and "said he was going to fucking kill [them] both." (Tr., p.174,
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p.191, Ls.3-13; p.192, Ls.10-12.) Nicole saw that Cole was pointing the gun at

and she "jumped out of the van and yelled at Sean, told him, he's got a gun. Run,
he's got a gun." (Tr., p.174, L.18- p.175, L.4.) Cole's demeanor "was crazy. He had a
look in his eye like when he said he was going to kill [her] [Nicole] believed him and
[she] was very scared." (Tr., p.178, Ls.15-22.)
Cole climbed out of the van behind Nicole and followed right behind her and into
the bar as she tried to run as fast as she could -- realizing Cole still had the gun pointing
at her when she entered the bar. (Tr., p.175, Ls.4-19; p.192, Ls.10-12; p.193, L.17 p.194, L.5.) Inside the bar, Cole told Nicole he was going to kill her, and when Bessie
saw the gun, she repeatedly told him to get out. (Tr., p.175, L.11 - p.176, L.4; p.179,
Ls.6-10.)

Nicole, who was familiar with firearms, got a good look at the gun and

instantly recognized it was "a little 22 pistol" Cole had shown her at his residence a
couple weeks before the incident, explaining that a man named Greg Fast had given it
to him in exchange for work he had done. (Tr., p.176, L.11-p.177, L.12.)
A little less than a minute after Cole chased Nicole into the bar, Sean "opened up
the door or stepped into the doorway, and so [Cole] turned his attention to Sean, and
then he chased Sean out with the gun - holding the gun on Sean instead of [Nicole]."
(Tr., p.179, Ls.5-15.)

Nicole looked outside the bar and saw Cole "holding Sean at

gunpoint" with the same gun, pointing the gun at Sean from about two feet away from
Sean's head.

(Tr., p.179, Ls.16-22; p.196, Ls.10-19.)

Nicole watched for a few

seconds from the doorway of the bar, then went into the bar and called 911. (Tr., p.180,
Ls.9-15; p.196, L.13 - p.197, L.5.) Nicole and Bessie were initially by the bar window,
then they ran into the girls' bathroom, and while talking on the phone, they "decided it
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safe in the bathroom so [they) went into the walk-in cooler" because the door
was about

inches thick and they "figured that was the safest spot where a bullet

couldn't penetrate." (Tr., p.180, L.22- p.181, L.13; p.198, Ls.5-11.) Nicole and Bessie
stayed in the cooler until they heard Sean beating on the front door of the bar (which
was locked) about 15 to 25 minutes after the 911 call, telling them Cole had left. (Tr.,
p.182, Ls.5-16; p.198, L.24-p.199, L.3.) After Nicole and Bessie came out of the
cooler, Nicole's van was no longer outside the bar, and she had not given Cole
permission to take it. (Tr., p.182, Ls.15-21.) About 25 minutes after the incident began,
Deputy Sheriff Gideon Roberts arrived at the bar. (Tr., p.184, Ls.4-8.) Later that night,
when Nicole was given a ride home, she saw her van parked at a house "which is
basically right across the road from [Nicole's] house[,]" but in a spot where "if you
weren't looking for it you could drive by real easily and not see it." (Tr., p.183, Ls.5-14.)
The next morning, Cole called Nicole while she was at work.

(Tr., p.184, L.16- p.185,

L.1.) Nicole testified about that phone call as follows:

A

He told me that he was in Clarkston and that my Idaho cops
couldn't touch him. And I said, great, don't come back. And he
said, oh, I'm coming back. I'm going to come back and blow your
fucking head off.

Q.

What was his tone of voice like when he said that to you?

A

Just as crazy as it was the night before.

Q.

Did you keep talking to him, or what did you do?

A

I listened to him when he was talking, and he told me that he had
been standing outside the bar looking in through the window
watching me and Sean.

Q.

Did he say when that was that he had been doing that?
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The night before. He said that he - before he went and got in
van, apparently, he was watching us through the window.
Did he say how long he was watching you through the window?
A.

No.

Q.

Did you at any point hang up on him?

A.

I did hang up, and then he tried calling back, and I would just lift up
the receiver and click it down and click it down until he quit calling.

(Tr., p.185, L.3 - p.186, L.1.)
Sean Reid's Testimony:
Sean Reid testified that he and Nicole had been friends since 1994, "pretty much
like brother and sister[,]" and were not in a dating relationship. (Tr., p.206, L.24 - p.207,
L.8; p.208, L.24 - p.209, L.1.) On October 18, 2012, Sean walked from his house "kittycorner" across the street to the Silver Dollar Bar in Whitebird and Nicole arrived there
about 45 minutes later in her van.

(Tr., p.207, L.13 - p.208, L.1; p.219, Ls.13-16.)

Although a few people came and went from the bar, nobody stayed long, later leaving
only Sean, Nicole, and Bessie inside the bar. (Tr., p.208, Ls.5-10.) While inside the bar
with Nicole, Sean looked out the window and saw Cole driving by three or four times in
someone else's vehicle. (Tr., p.212, L.8 - p.213, L.2.) Sean and Nicole were in the bar
about an hour and a half, and left at about 11 :00 or 11 :30 that evening. (Tr., p.208, L.7
- p.209, L.5.)
Sean stood in front of Nicole's van saying good-bye to her as she got in the van,
when he saw Cole jump out from about the middle of the inside of the van and point a
gun at her in the front seat.

(Tr., p.209, Ls.7-21; p.210, Ls.16-19.)

Nicole, "I'm going to shoot you You're dead.
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I caught you[.]"

Cole yelled at

(Tr., p.210, Ls.9-15.)

"freaked out" and jumped out of the van as Cole followed her
1 - p.211,

, p.21

1.) As she ran, Nicole pointed her face away from Cole and put her

hands in the air, saying something like, "[O]h, my God," and "what are you doing[.]" (Tr.,
p.211, Ls.4-8.)

Nicole ran "to the front of the bar and opened the door and [Cole]

followed her." (Tr., p.211, Ls.9-20.) Sean was behind Cole when Cole followed Nicole
into the bar, and when Sean opened the bar door, Cole was saying lots of things to her
like "I've caught you[,] ... and a lot of profanity ... [and] I'm going to fucking kill you."
(Tr., p.211, L.22 - p.212, L.7.) As he stood in the doorway of the bar, Sean saw Cole
pointing the gun "pretty much in her face ... within 12-inches or less from her head."
(Tr., p.213, L.22 - p.214, L.20.)
At that point, Cole came out of the bar and went after Sean. (Tr., p.214, Ls.2123.) Sean testified about what then transpired outside:
Well, I was trying to diffuse him. I was asking him why he had a
gun, and he needs to put it away. And he was yelling profanities and
telling me, I'm going to fucking shoot you. And you ruined my marriage,
and stuff pertaining that - and I was trying to let him know that's not what
was going on. We're good friends. You don't need to be doing this. We
argued back and forth at that same, you know, in between him yelling. He
had a pretty crazy look in his eye. I was just trying to diffuse the bomb.
(Tr., p.215, Ls.1-10 (verbatim).) During the time Cole was yelling at Sean outside the
bar, Cole was pointing the gun at Sean and it "[g]ot within a couple of feet, maybe two
feet from [him]." (Tr., p.215, Ls.16-21.) Sean testified that he is familiar with firearms
and pistols, and that, having gotten a good look at the weapon Cole had that night, it
looked like "a small compact semi-automatic 22," and he "knew it was real because
[Cole] pulled back a round in the chamber." (Tr., p.216, L.9 - p.217, L.12.) According
to Sean, "[Cole] told me he wasn't joking around, and it was no toy, and he was letting
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me know he was going to shoot me, and there was no way out of it. And that's when he
a round in the chamber[.]"

, p .216, Ls.18-21.)

Sean and Cole argued back and forth for a while, insisting the other leave, and
after Cole unsuccessfully tried to get back into the bar, he got into the van and drove
away. (Tr., p.217, L.14 - p.218, L.23.) Sean explained that when Cole was pointing the
gun at him outside the bar, he felt "[v]ery threatened with [his] life[,]" and said a prayer
because he thought he "was going to die that night[;] [i]t was pretty scary." (Tr., p.218,
Ls.2-8.) Just before Cole started the van to leave the area, he said, "this hasn't settled
yet.

I'll be back.

You guys are all going to die." (Tr., p.218, Ls.9-13.)

During the

course of the incident, when Cole was pointing the gun at Sean, Cole threatened to kill
him "probably about five, six times." (Tr., p.218, L.21 - p.219, L.2.)
Bessie Cullin's Testimony:
Bessie Cullin was working as a barmaid at the Silver Dollar Bar the evening of
October 18, 2012, when Sean and Nicole were there. (Tr., p.132, L.19 - p.133, L.4.)
Sean arrived at the bar about an hour before Nicole did, and two other men who were at
the bar went home about the time Nicole arrived. (Tr., p.135, L.2 - p.136, L.15.) Sean
and Nicole left the bar shortly after 11 :00 p.m., and Bessie (watching out the bar
window) saw Nicole get in her vehicle and sit down, but when she turned to finish the
bar's "close out," Nicole came running back into the bar, scared.

(Tr., p.136, L.16 -

p.138, L.24.) Cole was directly behind Nicole and he had a gun in his hand. (Tr., p.139,
Ls.2-13.) Bessie, who is familiar with guns, got a good look at the gun Cole was holding
and concluded it was a "semi-auto" gun.

(Tr., p.139, L.24 - p.140, L.11.) The gun
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real to Bessie, and it had silver on its barrel and a black handle.

1 22,

1-1

Bessie told Cole he needed to leave because he could not have a gun in the bar,
but with a look of seriousness on his face that scared her, Cole said he was not leaving
until Nicole went with him. (Tr., p.140, Ls.15-21.) Bessie noticed that Cole was pointing
his gun in Nicole's direction. (Tr., p.141, Ls.1-20.) After Cole had been in the bar about
10 or 15 seconds, the bar door flung open, and Sean was standing at the door. (Tr.,
p.141, Ls.24-25; p.142, Ls.3-11.) Cole turned and went back outside with Sean. (Tr.,
p.141, L.25 - p.142, L.2.) When Cole went outside with Sean, Bessie saw them
discussing something, and Cole "did have his arm up and something pointed towards
Sean[,]" although she could not see the gun. (Tr., p.144, Ls.17-21.)
Bessie and Nicole had locked the door behind Cole when he left the bar, and
Bessie then told Nicole they needed to call the police and handed Nicole the phone.
(Tr., p.142, Ls.14-18.)

During Nicole's call to the dispatcher, Bessie told her they

needed to get out of the window area where Cole could see them, so they went to the
ladies' rest room, but because there was a window there, they moved to the cooler
because of its heavy door, where they remained for about 20 minutes and until they
were informed that someone from the sheriff's office was on the way. (Tr., p.142, L.18 p.143, L.4; p.145, L.25-p.146, Ls.3-17.)
Deputy Roberts' Testimony:
Deputy Gideon Roberts of the Idaho County Sheriff's Department testified that he
was called to the Silver Dollar Bar in Whitebird late in the evening on October 18, 2012,
in regard to an aggravated assault. (Tr., p.241, Ls.1-25.) Upon arrival, Deputy Roberts
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contacted Sean and Nicole, and Sean appeared upset, anxious, and frightened.
Ls.1

18.) Deputy Roberts testified that Nicole exhibited the same demeanor as

Sean, but was "a bit more animated with those emotions, more frightened at - her
outward appearance definitely consistent with someone who was scared and upset."
(Tr., p.244, Ls.19-23.)
After interviewing Sean and Nicole, Deputy Roberts, assisted by another officer
in a separate vehicle, searched for Cole, spending "approximately 30 to 45 minutes
searching the full surrounding area attempting to find Mr. Cole" with no success. (Tr.,
p.245, L.2 - p. 246, L.1.) The officers searched for Cole, as well as Nicole's van, by
checking the main roads, alleyways, parking lots, and public buildings around Whitebird.
(Tr., p.247, Ls.9-19.)

The officers eventually found Nicole's minivan in a "large yard

parking area" about 50 to 75 yards off the main street in Whitebird (River Street), but
her van was not visible from that street. (Tr., p. 247, L.9 - p.248, L.5.)
Gregory Fast's Testimony:
According to Gregory Fast, about two weeks before the October 18, 2012
incident at the Silver Dollar Bar, he gave Cole a .22 pistol in exchange for Cole doing
some mechanical work on Fast's vehicle. (Tr., p.161, L.19 - p.163, L.15.) The pistol
had a black handle and a stainless silver barrel on it, and was a "semi auto" pistol. (Tr.,
p. 16 3, L. 16 - p. 164, L. 1.)

Course Of Proceedings
On October 21, 2012, three days after the incident at the Silver Dollar Bar, Cole
was arrested and charged with two counts of aggravated assault and one count of
misdemeanor operating a vehicle without the owner's consent.
8

(R., pp.8-12, 24-26.)

a

a

found Cole guilty of all three counts. (R., p.88.) The district court

Cole on each of the aggravated assault offenses to unified five-year terms
with three years fixed, concurrent, and retained jurisdiction (R., pp.96-99). The court
sentenced Cole to 60 days jail for operating a vehicle without the owner's consent,
concurrent with the sentences on the other two counts. (Id.)

Cole filed a timely notice

of appeal. (R., pp.101-103, 119-123.)
Cole filed a motion for a new trial, which was denied. (R., pp.106-107, 114-115.)
After Cole's retained jurisdiction period ended, the district court relinquished its
jurisdiction and ordered Cole's original sentences executed.

(R., pp.124-126.)

Cole

filed a Rule 35 motion for reduction of sentence, which was denied. (R., pp.128-130,
141-142.) Cole filed a Second Amended Notice of Appeal to include a challenge to the
court's relinquishment order. (R., pp.131-135.)

9

ISSUE
Cole states the issue on appeal as:
Did the district court abuse its discretion when it allowed evidence of the
statements Mr. Cole allegedly made to Ms. Lowe the day after the incident
pursuant to Idaho Rule of Evidence 404(b), without articulating the nonpropensity purpose for the admission of the statements?
(Appellant's Brief, p.4.)
The state rephrases the issue on appeal as:
Has Cole failed to show error in the district court's admission of Nicole's
testimony about statements Cole made to her during a telephone call the morning after
the offense?

10

ARGUMENT
Cole Has Failed To Show Error In The District Court's Admission Of Nicole's Testimony
About Statements Cole Made To Her During A Telephone Call The Morning After The
Offense

A

Introduction
On appeal, Cole argues "that the district court abused its discretion when it

allowed evidence of the statements Mr. Cole allegedly made to Ms. Lowe the day after
the incident pursuant to Idaho Rule of Evidence 404(b), because the district court did
not articulate the purpose, other than propensity, for the admission of the statements.
Thus, the district court did not act consistently with the applicable legal standards."
(Appellant's Brief, p.8.)
Cole's argument fails because: (1) Rule 404(b) was not the basis for the state's
motion in limine to admit such evidence, nor was it the district court's basis for granting
the state's motion; (2)(a) the district court correctly ruled Cole's statements "are
relevant, and the relevance substantially outweighs any possible prejudice to the
defendant" (Tr., p.19, Ls.9-12), (b) although not expressed by the district court, the
admission of Cole's statements should be upheld because they are admissions by a
party-opponent and/or part of the res gestae of his crimes, and are not precluded by
Rule 404(b)'s proscription against "propensity" evidence; and (3) even if the district
court erred in admitting Cole's statements, such error was harmless.

See State v.

Stewart, 149 Idaho 383, 234 P.3d 707, 712 (2010) (affirming denial of motion on correct
theory, one not reached by trial court); McKinney v. State, 133 Idaho 695, 700, 992 P.2d
144, 149 (1999) (if trial court reaches the correct result by incorrect theory, appellate
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court will affirm upon the correct theory). Cole has failed to demonstrate that the district
abused its discretion in admitting those statements.

B.

Standard Of Review
The trial court has broad discretion in the admission of evidence, and its

judgment will be reversed only when there has been a clear abuse of that discretion.
State v. Perry. 139 Idaho 520, 521, 81 P.3d 1230, 1231 (2003).

Relevance is a

question of law reviewed de novo whereas the determination of whether the probative
value of the evidence is substantially outweighed by its potential for unfair prejudice is
reviewed for an abuse of discretion. State v. Grist, 147 Idaho 49, 51, 205 P.3d 1185,
1187 (2009).

C.

Cole's Statements Were Properly Admitted By The District Court, And Even If
Their Admission Was Error, Such Error Is Harmless
1.

The District Court's Ruling Was Not Based On I.RE. 404(b)

The state did not offer, nor did the district court permit, the introduction of Cole's
October 19, 2012 statements to Nicole as Rule 404(b) evidence. In its Notice of Intent
to Introduce Certain Evidence at Trial, the state sought permission to introduce
statements Cole made to Nicole during a telephone call he made to her the day after
the incident at the Silver Dollar Bar, stating in relevant part:
4. The State intends to offer the following statements made by the
defendant to the victim Nicole Lowe on October 19, 2012. The defendant
called the victim, Nicole Lowe, and stated: "I'm in Clarkston, Bitch, your
Idaho cops can't touch me." The victim responded: "Great!, Don't ever
come back." The defendant stated: "Oh, I'll be back. I'm gonna come
blow your F'n head off." The victim hung up. The victim's statement
continues with: "He called back several more times but I'd just click the
phone on then off so he couldn't talk to me and so that he couldn't leave a
message." The defendant further said to the victim on the phone: "He
12

told me that he was outside looking through the ventilation fan - watching
us at the bar for a long time." The State believes said statements are
relevant and should be allowed into evidence at the trial of this matter.
They are statements made by the defendant and there is no legal reason
to exclude said evidence from being admitted at trial.
(1/30/14 Notice of Intent to Introduce Certain Evidence at Trial ("Notice of Intent"), p.3;
see 7/29/15 Order Granting Motion to Augment the Record.) In regard to the admission
of Cole's telephone statements to Nicole the day after the incident at the bar, the Notice
of Intent made no mention of Rule 404(b). However, Cole objected to the state's Notice
of Intent to admit his telephone statements to Nicole in his First Motion in Limine,
requesting the state be precluded from introducing "statements [he} allegedly made on
October 19, 2012 to Nichole [sic} Lowe[,]" and "[m]ore particularly ... evidence of [Cole]
calling Ms. Lowe and making threats."

(R., p.67.)

Cole contended such evidence

"constitutes other crimes or bad acts which are inadmissible under Rule 404(b)." (Id.)
At the motions hearing prior to trial, neither the state nor the district court
mentioned Rule 404(b) in reference to the state's request to admit the October 19, 2012
statements by Cole to Nicole - only Cole's counsel did. (Tr., p.18, L.15 - p.19, L.12.)
The entire discussion regarding the admissibility of Cole's statements to Nicole on that
day was as follows:
THE COURT:

No. 4 had to do with some statements that were made
at a different time. Mr. Hally, I don't know, were you
objecting to those or not? Those seem to be fairly
relevant.

MR. HALLY:

On the May 11 th occurrence?

THE COURT:

No. The one from the victim - statements made by
the defendant to the victim on October 19th , 2012, on
the phone.
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MR. HALLY:

Your Honor, I just think those are - those are 404(b)
evidence. I think they're just prejudicial. Again,
they're after the fact. They're not anything dealing
with the crime at hand. I just think that when we start
leaving the night of the crime and start looking at the
other evidence, we're just risking substantial error
with the jury being highly prejudiced by that type of
evidence.

THE COURT:

The State's motion with respect to No. 4 will be
granted. They can offer that evidence. It allegedly
occurred the day after the offense and a couple of
days before Mr. Cole was arrested. I think those are
relevant, and the relevance substantially outweighs
any possible prejudice to the defendant. So, No. 4
will be allowed.

(Tr., p.18, L.15 - p.19, L.12 (emphasis added).) In its resultant Order Re: Motions in
Limine, the district court made no mention of Rule 404(b) in relation to Cole's
statements to Nicole the day after the incident, ruling, "The state may offer into evidence
in its case in chief statements made to the victim by the defendant on October 19,
2012." (R., p.73.)
On appeal, Cole asserts that the district court erred by allowing Nicole to testify
about Cole's October 19, 2012 statements to her "pursuant" to Rule 404(b) because it
failed, under that rule, to articulate a non-propensity purpose for admitting the
testimony.

(Appellant's Brief, p.8 ("[T]he district court abused its discretion when it

allowed evidence of the statements Mr. Cole allegedly made to Ms. Lowe the day after
the incident pursuant to Idaho Rule of Evidence 404(b), because the district court did
not articulate the purpose, other than propensity.") (emphasis added); p.10 ("the district
court abused its discretion when it allowed evidence of the statements pursuant to
Idaho Rule of Evidence 404(b), because the district court did not articulate the purpose,
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than propensity .... ") (emphasis added); p.14, ("The district court therefore did
satisfy the second step of the first tier in the Rule 404(b) admissibility analysis.")
Regardless of Cole's attempt to bring the district court's ruling under the domain
of Rule 404(b), the record shows that the October 19, 2012 statements by Cole to
Nicole were never offered, much less ruled admissible, on the basis of Rule 404(b).
Therefore, Cole's argument - that the district court admitted the statements "pursuant
to" Rule 404(b) without articulating a non-propensity purpose - is misplaced.

2.

Whether As Relevant Evidence Admissible Under I.R.E. 401 And 403, As
Admissions By A Party-Opponent, Or As Res Gestae Evidence, Cole's
Statements To Nicole Were Properly Admitted
(a)

Cole's Statements Were Admissible Under I.RE. 401 And 403

The district court correctly ruled Cole's October 19th statements to Nicole
admissible on the basis that they "are relevant, and the relevance substantially
outweighs any possible prejudice to the defendant." (Tr., p.19, Ls.9-12.)

Under I.RE.

401, evidence is relevant if it has "any tendency to make the existence of any fact that is
of consequence to the determination of the action more probable or less probable than
it would be without the evidence." "Although relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger of unfair prejudice, confusion
of the issues, or misleading the jury, or by considerations of undue delay, waste of time,
or needless presentation of cumulative evidence." State v. Ruiz, 150 Idaho 469, 471,
248 P.3d 720, 722 (2010) (quoting I.RE. 403).
The district court properly granted the state's motion to present testimony by
Nicole that, the day after the incident at the Silver Dollar Bar, Cole made a phone call to
her and the following conversation ensued:
15

1.

'Tm in Clarkston, Bitch, your Idaho cops can't touch me."

2.

Nicole responded, "Great!,
ever come back[,]" and
said, "Oh, I'll be back. I'm gonna come blow your F'n head off."

3.

Cole further told Nicole over the phone that "he was outside
looking through the ventilation fan - watching us at the bar for a
long time."

(Notice of Intent, p.3.)
At the motions hearing, Cole's trial counsel asserted that Cole's statements to
Nicole are "after the fact" and "not anything dealing with the crime at hand." (Tr., p.18,
L.25 - p.19, L.1.)

Rejecting that argument, the district court correctly ruled the

statements are relevant, and that the "relevance substantially outweighs any possible
prejudice to [Cole]" (Tr., p.19, Ls.9-12). 1 Although not repeated on appeal, the notion
that Cole's next-day statements to Nicole "are not anything dealing with the crime at
hand" is hard to fathom.
As listed above, Cole's first statement ("I'm in Clarkston, Bitch, your Idaho cops
can't touch me") and his third statement (he was watching Nicole and Sean through the
ventilation fan at the bar for a long time) plainly refer to the gun incident at the Silver
Dollar Bar the previous night. Cole's second statement ("Oh, I'll be back. I'm gonna
come blow your F'n head off") repeats the threat Cole made to Sean when Cole left the
bar in Nicole's van. Sean testified that Cole said, "this hasn't settled yet. I'll be back.
You guys are all going to die." (Tr., p.218, Ls.9-13.) All of the statements Cole made

As noted, I.R.E. 403 states, "[a]lthough relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger of unfair prejudice .... "
I.R.E. 403 (emphasis added). The district court's statement that "the relevance
substantially outweighs any possible prejudice to the defendant" (Tr., p.19, Ls.9-12
(emphasis added)) makes no practical difference.
Evidence that "substantially
outweighs any possible prejudice" necessarily is not "outweighed by the danger of unfair
prejudice."
1

16

his phone call to Nicole were directly related to the incident at the bar the night
they tended to show what angered Cole the night before, that he was
consciously evading law enforcement, and he was maintaining the same threat he
made to Sean the night before -- to go back and kill people. See State v. Thumm, 153
Idaho 533, 544, 285 P.3d 348, 359 (Ct. App. 2012) (citation omitted) ("Evidence of flight,
escape, or failure to appear on the part of a defendant is often identified as relevant to
demonstrate consciousness of guilt."); State v. Pokorney, 149 Idaho 459, 463, 235 P .3d
409, 413 (Ct. App. 2010) ("Evidence of a defendant's efforts to influence or affect
evidence, such as intimidating a witness . . . may be relevant to demonstrate
consciousness of guilt.")
Further, as the district court concluded (although in other terms, see n.1, supra),
the probative value of the statements Cole made to Nicole on October 19

th

was not

substantially outweighed by the danger of unfair prejudice. See I.R.E. 403. Although
prejudicial in the sense that all damaging testimony is prejudicial, the admission of such
evidence was not unfairly prejudicial.

"Unfair prejudice" is the tendency to suggest a

decision on an improper basis. State v. Ruiz, 150 Idaho 469, 471, 248 P.3d 720, 722
(2010). As discussed, all the statements Cole made to Nicole on October 19

th

were

directly related to his conduct at the Silver Dollar Bar the previous night. Therefore,
even though Cole's statements to Nicole cast him in a bad light, they do so fairly
because, in regard to his aggravated assaults at the bar the previous evening, they (1)
explain his motive, (2) admit flight from law enforcement, and (3) repeat the threat he
made to Sean - that he would be back and kill people.
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In sum, the district court properly admitted the statements Cole made

Nicole

day after the bar incident because they were relevant, and the probative value of the
statements was not substantially outweighed by the danger of unfair prejudice.

(R.,

p.73; Tr., p.19, Ls.6-12; see n.1, supra; I.RE. 403.) Cole has failed to show any abuse
of discretion in the district court's admission of such evidence.

(b)

Cole's Statements Were Admissible As Admissions By A PartyOpponent And/Or As Part Of The Res Gestae; Even If Reviewed
Under I.RE. 404(b), The Statements Were Not Excludable As
"Propensity" Evidence

The exclusionary provisions of I.RE. 404(b) do not apply to Cole's October 19

th

statements because they are not evidence of other bad acts or crimes, but admissions
by a party-opponent, Cole, showing his motive Uealousy), intent to kill, flight, and
consciousness of guilt - all pertaining to the aggravated assaults he committed the
previous evening. (See § C.2(a), supra (Cole's three statements); Notice of Intent, p.3
(same).) Additionally, Cole's statements to Nicole are all part of the res gestae of the
crimes he committed the previous evening, and admissible on that basis without regard
to Rule 404(b).

Even if reviewed under Rule 404(b), Cole's statements are not

excludable because they are clearly relevant for non-propensity purposes.
Rule 404(b) of the Idaho Rules of Evidence provides that evidence of "other
crimes, wrongs, or acts" is inadmissible if offered to show a person's character or that
the person acted in conformity with a specific character trait.

I.R.E. 404(b).

A

defendant's admissions in regard to the particular crimes charged are not evidence of
"other crimes, wrongs, or acts," and are therefore not properly excludable under I.RE.
404(b).

Rather, such evidence constitutes admissions of a party opponent which,
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some other basis for exclusion, is properly admissible as substantive evidence
guilt. See I.

801 (d)(2) (excluding from the definition of hearsay an admission by

a party opponent, i.e. a party's own statement offered against him at trial); State v.
Martinez, 128 Idaho 104, 107-08, 910 P.2d 776, 779-80 (Ct. App. 1996) (defendant's
statement to police officer that he had just been released from prison and that he could
serve an additional two years "standing on [his] head" constituted an admission of a
party opponent and was properly admissible to show defendant's consciousness of guilt
as to the crime charged). Cole's statements to Nicole the day after he pointed a gun at
her and Sean while verbally threatening to kill them plainly constitute admissions by a
party-opponent admissible under I.R.E. 801 (d)(2). The admission of those statements
should be affirmed on that correct, although unstated, ground. See Stewart, 149 Idaho
at 388,234 P.3d at 712; McKinney, 133 Idaho at 700,992 P.2d at 149.
Another exception to the Rule 404(b) prohibition of other misconduct evidence is
res gestae, or the "complete story principle," where "the charged act and the uncharged

act are so inseparably connected that the jury cannot be given a rational and complete
presentation of the alleged crime without reference to the uncharged misconduct."
State v. Blackstead, 126 Idaho 14, 19, 878 P.2d 188, 193 (Ct. App. 1994). As the Idaho
Supreme Court explained in State v. Izatt, 96 Idaho 667, 670, 534 P.2d 1107 (1975):
The state is entitled to present a full and accurate account of the
circumstances of the commission of the crime, and if such an account also
implicates the defendant or defendants in the commission of other crimes for
which they have not been charged, the evidence is nevertheless admissible.
The jury is entitled to base its decision upon a full and accurate description of
the events concerning the whole criminal act, regardless of whether such a
description also implicates a defendant in other criminal acts.
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also McCormick on Evidence, § 190 (ih ed. 1999) ("other-crime evidence should
admissible

complete the story .. when the material in question is necessary

a

fair understanding of the behavior of the individuals involved in the criminal enterprise or
the events immediately leading up to them.") (footnotes omitted).
Inasmuch as Cole's October 19th statements to Nicole directly relate to the gun
incident at the Silver Dollar Bar in the ways discussed above, the statements were
necessary to give the jury the complete story of events surrounding Cole's crimes - i.e.,
his motive for assaulting Sean and Nicole, his purposeful flight following his crimes, and
his continued threat to go back and act on his intent to kill Nicole and Sean. Although
the district court correctly admitted Cole's statements on other grounds, its decision
should be affirmed on the additional ground that the statements are part of the res
gestae of Cole's crimes. See Stewart, 149 Idaho at 388, 234 P.3d at 712; McKinney,

133 Idaho at 700, 992 P.2d at 149.
Even if reviewed under I. R. E. 404(b ), it is clear that Cole's October 19

th

statements to Nicole did not constitute evidence of "propensity" and were not subject to
exclusion. Rulings under Rule 404(b) are reviewed under a bifurcated standard:
whether the evidence is admissible for a purpose other than propensity is given free
review while the determination of whether the probative value of the evidence is
substantially outweighed by its potential for unfair prejudice is reviewed for an abuse of
discretion. State v. Grist, 147 Idaho 49, 51, 205 P.3d 1185, 1187 (2009).

Here, as

discussed above, Cole's statements showed his motive, intent, purposeful flight, and
consciousness of guilt in regard to his aggravated assaults on Nicole and Sean the
previous night. There is no indication that the admissions Cole made to Nicole on that
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referred to anything other than his aggravated assaults the day before. Certainly,
state was not attempting through Cole's statements to establish that
committed other crimes and bad acts.

had

Because Cole's statements to Nicole were

offered only as direct evidence that Cole committed the crimes charged, and not as
"propensity" evidence based on any prior bad acts, the district court properly admitted
them without conducting a Rule 404(b) analysis. (See§ C.2(a), supra.)
In sum, the district court correctly held that Cole's statements to Nicole were
admissible because they were relevant and not prejudicial. See 1.R.E. 401, 403. The
court's ruling should also be affirmed because Cole's statements were independently
admissible as admissions by a party-opponent and as part of the res gestae of Cole's
crimes. See Stewart, 149 Idaho at 388, 234 P.3d at 712; McKinney, 133 Idaho at 700,
992 P.2d at 149. Finally, the court's ruling should be affirmed on the correct, albeit
implicit, ground that because Cole's statements were not propensity evidence, Rule
404(b) does not preclude their admissibility. See id. Cole has failed to establish that
the district court abused its discretion in admitting his October 19th statements to Nicole.

3.

Even If The District Court Erred In Admitting Cole's October 19
Statements, Such Error Was Harmless

th

Even if the district court erred in admitting the statements Cole made to Nicole
the day after he committed his crimes, any error was harmless.

"Error may not be

predicated upon a ruling which admits or excludes evidence unless a substantial right of
the party is affected .... "

I.R.E. 103(a).

See also I.C.R. 52 ("Any error, defect,

irregularity or variance which does not affect substantial rights shall be disregarded.").
"An error is harmless if the reviewing court is able to declare beyond a reasonable doubt

21

the error did not contribute to the
1054, 1057 (Ct App.

" State v. Marmentini, 152 Idaho 269,

11) (citing State v. Perry, 150 Idaho 209, 21 . .,-,;_,:..u

3d 961, 971-972 (2010)).
Here, the state presented overwhelming evidence of Cole's guilt

Instead of

repeating the testimony of the state's witnesses at this juncture, the state relies upon its
Statement of Facts, pp.1-8, supra, to show that any error in the district court's admission
of Nicole's testimony about Cole's statements to her the day after the gun incident was
harmless. In brief, not only did Nicole and Sean testify that Cole assaulted them with a
gun as they were leaving the bar on October 18, 2012, the barmaid, Bessie Cullin,
confirmed most of their testimony as an eyewitness to Cole's assaults. Deputy Roberts
testified that Sean and (even more so) Nicole appeared to be frightened, anxious and
scared shortly after the incident. Gregory Fast confirmed that he had given Cole a .22
semi-automatic pistol matching the description Sean, Nicole, and Bessie gave of the
weapon Cole used to assault Sean and Nicole that evening - a semi-automatic pistol
with a black handle and silver or stainless steel barrel.
Additionally, although the statements Cole made to Nicole on October 19th were
certainly hostile, they did not place him in a worse light than he was already in. Two of
the three statements Cole made to Nicole the day after the incident simply repeated
what the jury already knew - that he became angry after seeing Nicole with Sean inside
the bar, and that he fled after the incident. The remaining statement - "Oh, I'll be back.
I'm gonna come blow your F'n head off' (Notice of Intent, p.3), repeated, in essence,
Cole's many threats to kill Nicole and Sean during the incident the night before,
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parting threat to Sean that he would "be back. You guys are all going to
18, Ls.9-13.)
Based on the overwhelming evidence presented at trial, and the cumulative
nature of the statements Cole made to Nicole on October 19th , even if the admission of
those statements was error, such error could not have contributed

to the outcome of the

case, and was, therefore, harmless.

CONCLUSION
The state respectfully requests that this Court affirm the judgment entered upon
the jury verdicts finding Cole guilty of two counts of aggravated assault and one count of
misdemeanor of taking a motor vehicle without the owner's consent.
DATED this 9th day of October, 2015.
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